SQA’s Standard Terms and Conditions for Products/Works and Services

1. Definitions

1.1. ‘Contract’ means the contract between SQA and the Supplier for provision of the Products and Services.
1.2. ‘Confidential Information’ means, subject to clause 10.2, information disclosed in connection with the Products or Services directly or indirectly to the Supplier by or on behalf of SQA during the term of the Contract which either (i) constitutes a trade secret; (ii) which would, if disclosed, be likely to prejudice substantially the commercial interests of any person; or (iii) which is otherwise designated as ‘confidential’ by written notice from SQA.
1.3. ‘Deliverables’ means the documents, software and other materials which are (or are otherwise required to be) provided to SQA by the Supplier in connection with the Services.

1.4. ‘Force Majeure’ means in relation to either party an event beyond the reasonable control of that party (including acts of government, fire, tempest, acts of war and related matters, but excluding strike or other form of industrial action) which with the application of due diligence and foresight could not be prevented.
1.5. ‘Intellectual Property Rights’ means all intellectual and industrial property rights, including, all copyright and related rights; database rights and rights in computer software; rights in designs; patents; trade marks; trade names, rights in get-up, rights to goodwill and rights to sue for passing-off or unfair competition; and rights in Internet domain names (in each case whensoever and howsoever arising, whether registered or unregistered, and including ancillary rights and benefits pertaining to any of the foregoing). 
1.6. ‘Products’ means the goods offered by the Supplier and ordered by SQA.

1.7. ‘Services’ means the installation, commissioning, training or other Products related services offered by the Supplier and ordered by SQA.

1.8. ‘Supplier’ means the person, company or other body chosen by SQA to provide SQA with products and associated services.
1.9. ‘SQA’ means the Scottish Qualifications Authority, currently having its principal places of business at:
and shall include any statutory successors of the Scottish Qualifications Authority.

1.10. ‘Bespoke Content’ means all parts of the Deliverables, other than Generic Content.
1.11. ‘Generic Content’ means those parts of the Deliverables which exist prior to the date on which the relevant Products and/or Services are ordered by SQA and which are specifically identified by the Supplier on or prior to delivery of the Deliverables to SQA. 
2. Interpretation

2.1. In these terms and conditions:

2.1.1. the headings shall not affect interpretation of the Contract;

2.1.2. references to statutory provisions include those statutory provisions as amended or re-enacted;

2.1.3. the words “include” and “including” shall each be construed without limitation to the words following; and
2.1.4. save where the context otherwise requires, references to clauses are to clauses of these terms and conditions.
2.2. In the case of ambiguity or conflict between any provision contained in the body of these terms and conditions and any provision contained elsewhere, the provision in these terms and conditions shall take precedence.

3. Provision of Products and Services
3.1. The Supplier shall provide SQA with the Products and shall ensure that those Products:

3.1.1. conform in all material respects with any related samples provided to SQA by the Supplier;

3.1.2. meet all applicable requirements specified by SQA;

3.1.3. are free from defects in design, material and workmanship and are otherwise free from errors, computer viruses and other material defects;

3.1.4. are of satisfactory quality and fit for the purpose(s) indicated by SQA together with any purpose held out by the Supplier; and

3.1.5. comply with all applicable laws and regulations.

3.2. The Supplier shall also provide SQA with the Services and shall:

3.2.1. carry out those Services with the skill and diligence which would be reasonably expected from a supplier skilled and experienced in the nature of the Services and otherwise in compliance with any standards and service levels requested by SQA;

3.2.2. ensure that personnel assigned to undertake the Services will possess facts, skills, qualifications and experience as necessary for the proper performance of their role in terms of the Contract; and

3.2.3. ensure that the Services are provided in a safe manner and in compliance all applicable laws, regulations and generally recognised professional standards.

3.3. For the purpose of verifying the Supplier’s compliance with its obligations under the Contract, on reasonable notice and during normal working hours, the Supplier will:
3.3.1. provide the agents and regulators of SQA with access to the Supplier’s systems, offices, records, personnel and information (including procedures, manuals and processes) used in provision of the Products and Services (subject to compliance by SQA’s agents and regulators with any reasonable health, safety and security policies of which the Supplier has given SQA reasonable prior notice); and

3.3.2. make available one or more of its senior personnel with the appropriate level of expertise and authority to answer any reasonable enquiries.
4. Remuneration

4.1. SQA shall pay to the Supplier costs, fees and authorised expenses at the rate agreed between the parties for Products accepted by SQA and work completed to the reasonable satisfaction of SQA.  Notwithstanding the foregoing, the Supplier shall not be entitled to payment for:

4.1.1. Products not ordered by SQA nor work performed which is outwith the scope of the Services (unless expressly agreed by SQA in writing);

4.1.2. Products delivered or Services performed in connection with an instruction cancelled by SQA by written notice to the extent that the work was carried out or Products delivered after the notice of cancellation was issued;
4.1.3. Products or Services which are materially defective or which otherwise do not comply with the requirements of the Contract in the reasonable view of SQA; or
4.1.4. rectification of any errors or omissions on the part of the Supplier.
4.2. The Supplier shall be entitled to be reimbursed by SQA for expenses, subject to:

4.2.1. the expenses being reasonably and properly incurred by the Supplier in the performance of its duties under the Contract;

4.2.2. SQA having given its express prior written consent to the expense being incurred; and

4.2.3. production by the Supplier of such evidence thereof as SQA may reasonably require.
4.3. Unless otherwise stated in the Contract, payment of costs, fees and expenses will be made within a maximum of 30 days of receipt of valid invoices, provided invoices are submitted on delivery of the Products or, where it has previously been agreed with SQA, on the completion to SQA’s reasonable satisfaction of each agreed phase of the Services.
4.4. Prices quoted for the Products and Services are exclusive of amounts in respect of VAT. SQA shall, on receipt of a valid VAT invoice from the Supplier, pay to the Supplier such additional amounts in respect of VAT as are chargeable on a supply of Products and Services.
4.5. No variation of costs, fees or expenses previously agreed between the parties is permitted without the express written approval of SQA.
4.6. The Supplier shall at its own cost and expense provide SQA with reports (at such frequency and in such format as SQA may reasonably request) on delivery of the Products and Services and on the cumulative value of all sums invoiced under the Contract for any requested period.

4.7. Issues regarding late payment (being a failure to make payment within the 30 day period referred to in clause 4.3) can be raised with the following contact:

Accounts Payable Team, Finance Dept, Scottish Qualifications Authority, Lowden, 24 Wester Shawfair, Dalkeith, Midlothian, EH22 1FD.
4.8. Where the Supplier enters into a sub-contract for the purpose of performing its obligations under the Contract, the Supplier shall cause a term to be included in such sub-contract:

4.8.1. which requires payment to be made to the sub-contractor within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the sub-contract requirements and provides that, for the purpose of payment alone, where SQA has made payment to the Supplier and the sub-contractor’s invoice includes Services in relation to which payment has been made by SQA then, to the extent that it relates to such Services, the invoice shall be treated as valid and payment shall be made to the sub-contractor without deduction;

4.8.2. which notifies the sub-contractor that the contract forms part of a larger contract for the benefit SQA and that should the sub-contractor have any difficulty in securing the timely payment of an invoice that matter may be referred by the sub-contractor to the party specified in clause 4.7; and
4.8.3. in the same terms as that set out in this clause 6.2 (including for the avoidance of doubt this clause 4.8.3) subject only to modification to refer to the correct designation of the equivalent party as the Supplier and sub-contractor as the case may be.
5. Delivery of Products
5.1. The Supplier shall deliver each order of Products to the delivery location and  on the delivery date specified by SQA.  The Supplier shall contact SQA within reasonable time to arrange access to the relevant delivery location and the Supplier shall ensure that its personnel comply with all reasonable health, safety and security policies applicable to that site.
5.2. Delivery of an order shall be complete on completion of unloading of the Products at the delivery location specified by SQA.

5.3. The Supplier shall not deliver orders by instalments except with the prior written consent of SQA. Where orders are to be delivered by instalments, they may be invoiced and paid for separately.
5.4. Any labour or equipment provided by SQA in connection with the delivery is provided on the basis that SQA will not accept any liability whatsoever and the Supplier shall indemnify SQA upon demand against all costs, claims, losses, liabilities and expenses (including all legal expenses) incurred by SQA and arising directly or indirectly from any damage or injury (fatal or otherwise) occurring in the course of delivery or installation to the extent that such damage or injury is attributable to any act or omission of the Supplier or any of its sub-contractors.

5.5. Products are to be sent by the Supplier carriage paid and accompanied by a packing note unless otherwise agreed in writing.
5.6. All Products must be packed and labelled by the Supplier in a manner appropriate to the items being despatched.  All labelling and packing shall conform to any relevant statutory requirements and all containers of hazardous goods shall bear prominent and adequate warnings.

5.7. Packaging materials will be returned at the Suppliers expense if so requested, provided that a full description has been given.
5.8. Property and risk in the Products shall without prejudice to any of the rights or remedies of SQA pass to SQA at the time of delivery.

6. Inspection and testing

6.1. SQA shall not be deemed to have accepted any Products until it has had a reasonable time to inspect them following delivery, or, in the case of a latent defect in the Products, until a reasonable time after the latent defect has become apparent.
6.2. Acceptance of Products shall in no way relieve the Supplier from any liability to SQA for breach of the requirements detailed in clause 3.1.

7. Premises, plant and equipment
7.1. The Supplier shall begin performing the Services on the agreed date and shall complete these by the specified date or continue to perform them for the period otherwise stated by SQA.

7.2. The Supplier is deemed to have carried out an appropriate inspection of the premises prior to entering into the Contract and to have understood the nature, scope and extent of the Services to be undertaken and has satisfied itself in relation to the technical, construction, safety and all other aspects connected with the Services and the relevant premises.

7.3. The Supplier shall only make delivery to SQA’s premises of plant, equipment and materials associated with the Services with the prior consent of SQA (which shall not be unreasonably withheld) and SQA may request the removal of any materials which in the opinion of SQA are of a hazardous nature or which form an obstruction or otherwise cause a nuisance.

7.4. The Supplier acknowledges that all plant, tools, computer equipment and peripheral devices brought to SQA’s premises by or on behalf of the Supplier shall be at the risk of and be in the sole charge of the Supplier, who shall be responsible for their protection and preservation.
7.5. The Supplier shall ensure that while in attendance at SQA’s premises, its personnel shall comply with SQA’s applicable policies, including those relating to health and safety, security and confidentiality.  The Supplier shall also ensure while in attendance at SQA’s premises, its operations do not disrupt the orderly running of those premises and that its staff behave with due consideration towards all others present.
7.6. SQA has the right to require the non-admittance to or removal from SQA’s premises of any of the Supplier’s personnel and the Supplier shall promptly procure that such instructions is adhered to.

7.7. The Supplier shall remove all plant, equipment, refuse and unused materials on completion of the Contract and leave the premises in a neat and tidy condition.
8. General health & safety requirements
8.1. The Supplier shall ensure that all necessary information regarding the safe handling and use of the Products has been provided in writing to SQA and that any machinery supplied is guarded to the relevant British Standard (or equivalent International Standard).  
8.2. The Supplier will liaise with SQA to ensure the safe working of both its own and any sub-contractors employees on SQA’s premises.

9. Remedying defects

9.1. If the applicable Products are not delivered on the delivery date specified pursuant to clause 5.1, then, without limiting any other right or remedy SQA may have, SQA may (but is not obliged to):

9.1.1. refuse to take any subsequent attempted delivery of the order;

9.1.2. terminate the Contract with immediate effect; 

9.1.3. obtain substitute products from another supplier and recover from the Supplier any costs and expenses reasonably incurred by SQA in obtaining such substitute products; and

9.1.4. subject to clause 12, claim damages for any other costs, expenses or losses resulting from the Supplier's failure to deliver the order on the required delivery date,

provided that the Supplier shall have no liability for any failure or delay in delivering an order to the extent that such failure or delay is caused by SQA's failure to comply with its obligations under the Contract.

9.2. If any Products delivered to SQA do not comply with clause 3.1, or are otherwise not in conformity with the requirements of the Contract, then, without limiting any other right or remedy that SQA may have, SQA may reject those Products and:

9.2.1. require the Supplier to repair or replace the rejected Products at the Supplier’s risk and expense within 7 days of being requested to do so; or 

9.2.2. require the Supplier to repay the price of the rejected Products in full (whether or not SQA has previously required the Supplier to repair or replace the rejected Products); and

9.2.3. claim damages for any other costs, expenses or losses resulting from the Supplier's delivery of Products that are not in conformity with the terms of the Contract.
9.3. If SQA notifies the Supplier of any defect in the Services or in any of the Products, which in the reasonable opinion of SQA is attributable to the Supplier, the Supplier shall, without prejudice to SQA’s other rights and remedies, promptly remedy the defect in the manner reasonably required by SQA.  All costs of effecting such remedy shall be borne exclusively by the Supplier.  If the Supplier fails to remedy the defect promptly in accordance with SQA’s request, SQA shall be entitled to remedy the defect (or cause it to be remedied) at the Supplier’s cost and/or terminate the Contract in accordance with clause 14.1.1.
9.4. No review, approval, acknowledgement or inspection by or on behalf of SQA in connection with the Products or Services shall relieve the Supplier from any liability or obligation under the Contract.
10. Confidentiality and publicity

10.1. The Supplier undertakes (both during the term of the Contract and thereafter):

10.1.1. not to divulge any Confidential Information to any third party save to the extent required for provision of the Services;
10.1.2. to keep all Confidential Information it holds safe and secure at all times and otherwise prevent unauthorised access to it;
10.1.3. to use Confidential Information solely for the purpose of providing the Services; and
10.1.4. not to make or retain copies of any Confidential Information other than as required for the provision of the Services or as required by law (and promptly otherwise return, destroy or permanently delete such Confidential Information when no longer required for either of those purposes).
10.2. Information shall not be Confidential Information for the purposes of the Contract to the extent that:

10.2.1. it is already in the public domain or it subsequently comes into the public domain other than by breach of the Contract; 

10.2.2. it was already known to the Supplier prior to its acquisition from SQA; 

10.2.3. it has been received from a third party who did not acquire it (i) in confidence from SQA; nor (ii) from someone owing a duty of confidence to SQA; or
10.2.4. it must be disclosed pursuant to a legal or regulatory obligation placed upon the Supplier.
10.3. The Supplier undertakes to not:

10.3.1. express opinions on behalf of SQA, or purport to do so, without the prior written approval of SQA; nor
10.3.2. take any action which is (and not omit from taking any reasonable action which, by its omission, is) reasonably likely to bring SQA into disrepute.

11. Intellectual property rights
11.1. The Supplier shall ensure that all personnel involved in performing the Services under the Contract waive any moral rights to which they are now or may at any future time be entitled under Chapter IV of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction (including the right to be identified and the right to object to derogatory treatment) in so far as those rights relate to any Deliverables and shall use all reasonable endeavours to ensure that any other moral rights in the Deliverables have also been waived.

11.2
Any and all Bespoke Content shall belong to SQA and the Supplier hereby assigns by way of future assignation to SQA all Intellectual Property Rights relating to the Bespoke Content.  SQA hereby grants to the Supplier a non-exclusive, non-transferable, worldwide licence to use the Bespoke Content solely for the performance of its obligations under the Contract.

11.3
The Supplier hereby grants to SQA (and shall use all reasonable endeavours to ensure that all applicable third parties shall grant to SQA) a worldwide, irrevocable, royalty-free, non-exclusive, transferable right (without limit in time) to use, publish, copy, maintain, amend, abridge, translate and otherwise redevelop the Generic Content (and to authorise others to do so) and sub-license use of the Generic Content (and any amended, redeveloped and translated versions of the Generic Content and other such derivative works) to any third parties.

11.4
The Supplier hereby acknowledges and agrees that all Intellectual Property Rights in improvements to the Generic Content which may be carried out or commissioned by SQA shall be (as between SQA and the Supplier) the property of SQA and save to the extent required to provide the Services to SQA, the Supplier shall have no right to use such improvements.

11.5
The Supplier shall, at SQA's request and reasonable expense, do all reasonable acts and execute all documents and procure the execution of all documents which may be necessary:

11.5.1
to confer title upon SQA to the Intellectual Property Rights in the Bespoke Content (and the Supplier shall join with SQA in giving any notice of intimation of this assignation and completing such documents in respect thereof as may be appropriate or as SQA may reasonably require); and

11.5.2
to enable SQA to enforce and defend the Intellectual Property Rights in the Deliverables.

12. Liability and Insurance 

12.1. The Supplier shall indemnify SQA upon demand against all costs, claims, losses, liabilities and expenses (including all legal expenses) incurred by SQA and arising directly or indirectly from any breach on the part of the Supplier of its obligations to SQA under the Contract or from any act of negligence by the Supplier or breach of duty owed by the Supplier to SQA or to a third party in connection with the Contract.
12.2. The Supplier warrants that use of the Products for their intended purpose by SQA (or by any other intended users) will not infringe the Intellectual Property Rights or other legal rights of any third party.  Without prejudice to clause 12.1, the Supplier shall defend SQA and all intended users of the Products (each an “Indemnified Party”) from and against any claim or action that use by that Indemnified Party of the Products (or any part thereof, but excluding any content provided by SQA) in the normal course of its business infringes the Intellectual Property Rights (or other legal rights) of a third party and shall fully indemnify and hold harmless each Indemnified Party from and against any losses, damages, costs (including all legal fees) and expenses incurred by or awarded against it as a result of or in connection with any such infringement claim, provided that:

12.2.1. the Indemnified Party promptly notifies the Supplier in writing of any alleged infringement of which it has notice and, save where required by law, makes no voluntary admissions without the consent of the Supplier; and

12.2.2. the Indemnified Party gives the Supplier reasonable assistance (other than financial assistance) in dealing with the claim.
12.3. The Supplier shall:
12.3.1. effect with an insurance company or companies acceptable to SQA public liability insurance (and such other policy or policies of insurance as SQA has requested) in the sum of at least one million pounds sterling (£1,000,000) unless otherwise agreed by SQA, save that if the Supplier has indicated that it holds a greater level of insurance in any documentation connected with its Products and Services, it shall effect at least the amount of insurance so indicated, unless otherwise agreed by SQA;

12.3.2. if requested, promptly provide SQA with a copy of the insurance policy or policies or such other evidence of insurance as SQA shall reasonably request, for inspection and approval by SQA and shall thereafter make available for inspection the relevant renewal receipts; and

12.3.3. maintain any such insurance for the duration of the term of the Contract and for 12 months thereafter.
12.4. Nothing in these terms and conditions limits or excludes the liability of either party for death or personal injury resulting from negligence or for any damage or liability incurred by one party as a result of fraud or fraudulent misrepresentation by the other party.

13. Force Majeure
13.1. If either party is affected by Force Majeure which prevents it from performing its obligations in accordance with the Contract, it shall forthwith notify the other party of the nature and extent thereof.

13.2. Neither party shall be deemed to be in breach of the Contract or otherwise be liable to the other, by reason of any delay in performance, or non-performance, of any of its obligations under the Contract to the extent that such delay or non-performance is due to any Force Majeure of which it has notified the other party; and the time for performance of that obligation shall be extended accordingly.

13.3. If the Force Majeure in question prevails for a continuous period in excess of 14 days, the parties shall enter into bona fide discussions with a view to alleviating its effects, or to agreeing upon such alternative arrangements as may be fair and reasonable.
14. Termination

14.1. SQA may terminate the Contract with immediate effect on giving notice in writing:

14.1.1. if the Supplier commits a breach of any of its obligations under the Contract (including any material or persistent breach) and fails to remedy such breach (if same is capable of remedy) within 14 days of a written notice requiring it to do so;
14.1.2. if the Supplier is a company and passes a resolution that the company be wound up or dissolved or the Court makes an administration order or winding up order or the Supplier makes an arrangement with its creditors, or an administration, administrative receiver, receiver or manager is appointed by a creditor or by the Court or possession is taken of any of its property under the terms of a floating charge, or is the subject of similar procedures under the law of any other state;
14.1.3. if the Supplier is an individual and the Supplier is deemed to be apparently insolvent in terms of Section 7 of the Bankruptcy Act 1985 (the "1985 Act"); or a petition for the Supplier’s sequestration is presented to, or an award of sequestration in respect of the Supplier’s estate is made by, the court; or the Supplier makes a debtor application in terms of the 1985 Act to the Accountant in Bankruptcy; or the Supplier grants a trust deed under the 1985 Act (which shall include a protected trust deed under the Protected Trust Deeds (Scotland) Regulations 2008); or is otherwise deemed to be unable to pay its debts;
14.1.4. where the Supplier is a partnership or firm or persons acting together in any capacity, if any equivalent event to those in 14.1.2 occurs in respect of the firm or any event referred to in clause 14.1.3 occurs to any partner in the firm;

14.1.5. any event occurs, or proceeding is taken, with respect to the Supplier in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in clause 14.1.2 to clause 14.1.4 (inclusive); or

14.1.6. in the circumstances contemplated by clause 13.3 (force majeure), there is no agreement reached by the parties within 7 days after discussions for that purpose began or ought to have begun.

14.2. If the Contract is set aside and/or rendered ineffective by the body responsible for review procedures in Scotland in accordance with Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending Directives 89/665/EC and 92/13/EEC with regard to improving the effectiveness of review procedures concerning the award of public contracts (or any statutory enactment thereof) then SQA may terminate the Contract with immediate effect on giving notice in writing.
14.3. To the extent that SQA is entitled to terminate the Contract, SQA may choose instead to terminate only some of the Products and Services due in relation to the Contract, in which case the remaining Products and Services (if any) shall continue to be delivered and performed.

14.4. SQA may cancel (and thereby terminate) the Contract at any time by giving written notice to the Supplier.  In the event of such termination without cause, the Supplier shall be entitled to recover any fees and expenses due pursuant to clause 4 for Products accepted and work carried out in connection with the Contract prior to receipt of notice of its cancellation.
14.5. Termination, or partial termination, or expiry in accordance with this clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to either party.  

15. TUPE

15.1. The Supplier recognises that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) may apply in respect of the Contract, and a relevant transfer may occur (a) transfer to the Supplier on the commencement of the Contract; or (b) transfer to another supplier on SQA on the expiry of the Contract.

15.2. During the period of six months preceding the expiry of the Contract or after SQA has given notice to terminate the Contract or the Supplier stops trading, and within 20 working days of being so requested by SQA, the Supplier shall fully and accurately disclose to SQA or to any person nominated by SQA information relating to employees engaged in providing the Services in relation to the Contract in particular, but not necessarily restricted to, the following:

15.2.1. the total number of personnel whose employment with the Supplier is liable to transfer; and

15.2.2. for each person, age and gender, details of their salary, date of commencement of continuous employment and pay settlements covering that person which relate to future dates but which have already been agreed and their redundancy entitlements (the names of individual members of staff do not have to be given); and

15.2.3. information about the other terms and conditions on which the affected staff are employed, or about where that information can be found; 

15.2.4. details of pensions entitlements, if any; and

15.2.5. details of any disciplinary and grievance matters relating to those employees or legal action taken or which might be brought by those employees applicable to a 2 year period prior to transfer.

15.3. The Supplier shall permit SQA to use the information for the purposes of TUPE and of re-tendering, which shall include such disclosure to potential suppliers as SQA considers appropriate in connection with any re-tendering. The Supplier will co-operate with the re-tendering of the contract by allowing the transferee to communicate with and meet the affected employees and/or their representatives.

15.4. The Supplier agrees to indemnify SQA fully and to hold it harmless at all times from and against all actions, proceedings, claims, expenses, awards, costs and all other liabilities whatsoever in any way connected with or arising from or relating to the provision or disclosure of information permitted under this clause.

15.5. In the event that the information provided by the Supplier in accordance with this clause becomes inaccurate, whether due to changes to the employment and personnel details of the affected employees made subsequent to the original provision of such information or by reason of the Supplier becoming aware that the information originally given was inaccurate, the Supplier shall notify SQA of the inaccuracies and provide the amended information. The Supplier shall be liable for any increase in costs SQA may incur as a result of the inaccurate or late production of data.

15.6. The provisions of this clause 15 shall apply during the continuance of the Contract and after its termination howsoever arising.

16. Discrimination
16.1. The Supplier shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age and without prejudice to the generality of the foregoing the Supplier shall not unlawfully discriminate within the meaning and scope of the Sex Discrimination Act 1975, the Race Relations Act 1976, the Equal Pay Act 1970, the Disability Discrimination Act 1995, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006, the Equality Act 2006, the Equality Act (Sexual Orientation) Regulations 2007, the Human Rights Act 1998 or other relevant or equivalent legislation, or any statutory modification or re-enactment thereof.  The Supplier shall take all reasonable steps to secure the observance of this condition by all employees and representatives of the Supplier.
17. Data Protection

17.1. Any terms used in this clause 17 which are defined in the Data Protection Act 1998 shall bear the same meanings in this clause.
17.2. To the extent required to enable SQA to comply with its obligations under the Data Protection Act 1998 (and under all associated legislation), when processing personal data on behalf of SQA, the Supplier shall:

17.2.1. process the personal data only in accordance with the instructions from SQA;

17.2.2. take appropriate technical and organisational measures against unauthorised or unlawful processing and against accidental loss or destruction of, or damage to, the personal data; and

17.2.3. process the personal data in accordance with the seventh principle of Schedule 1 of the Data Protection Act 1998.
18. Corrupt gifts or payments
18.1. The Supplier shall not offer or give, or agree to give, to any employee or representative of SQA any gift or consideration of any kind as an inducement or reward for doing or refraining from doing or for having done or refrained from doing, any act in relation to the obtaining or execution of the Contract or any other contract with SQA. The attention of the Supplier is drawn to the criminal offences created by the Bribery Act 2010. 
19. Relationship of parties
19.1. Nothing in the Contract shall be construed as constituting any kind of employment relationship between SQA and either the Supplier or any of the Supplier's personnel.  The Contract does not create a partnership between the parties to it, nor make such a party the agent of the other for any purpose.
19.2. The Supplier shall be liable for payment of all tax and National Insurance contributions payable in the course of its business.  The Supplier hereby undertakes to indemnify SQA in respect of any taxation, National Insurance or other costs, claims or liabilities (including legal costs and including any claims for unfair dismissal, breach of contract, discrimination or personal injury) incurred or suffered by SQA by virtue of the fact that personnel associated with the Supplier's business are deemed to be employees of SQA.
20. Assignation and sub-contracting
20.1. The Supplier shall not assign or sub-contract the Contract or any part thereof to any third party without prior written consent from SQA and no sub-contracting by the Supplier shall in any way relieve the Supplier of its responsibilities under the Contract.  

20.2. SQA shall be entitled to assign or otherwise transfer its rights and obligations under the Contract to any other public authority (or any connected entity) by giving written notice to the Supplier.
21. Entire Agreement and Variation
21.1. These terms and conditions are in addition to and not in substitution for the terms, conditions and warranties implied by common law or statute.  These terms and conditions otherwise contain the entire agreement between the parties, form the only terms and conditions of the Contract (irrespective of the content of any documents attached hereto) and supersede all previous written or oral agreements relating to the subject matter.

21.2. These terms and conditions may not be varied except in so far as expressly agreed by SQA in writing and, where applicable, in so far as permitted by the Public Contracts (Scotland) Regulations 2012 and shall apply notwithstanding the purported incorporation of any additional or alternative conditions or terms.
21.3. If any provision of the Contract is held by any competent authority to be unlawful or unenforceable in whole or in part, the remainder of the provision in question and the remaining provisions of the Contract shall continue in full force and effect to the fullest extent possible.
21.4. No delay by any party in enforcing its respective rights will prejudice or restrict the rights of that party and no waiver of any such rights or of any breach of any contractual terms will be deemed to be a waiver of any other right or of any later breach.
22. Arbitration
22.1. Any dispute or any difference between the parties as to the true intent of the meaning of these presents or the true implementation thereof or as to any other matter in any way arising out of or in connection with the Contract shall be referred to the decision of an arbiter to be mutually agreed between the parties or failing agreement, to be appointed by the President for the time being of the Law Society of Scotland.  The award of such arbiter shall be final and binding upon both parties.  The application of Section 3 of the Administration of Justice (Scotland) Act 1972 is hereby expressly excluded.
23. Governing Law 

23.1. The formation, construction, performance, enforcement and validity of the Contract shall be governed by the laws of Scotland and, subject to clause 22, the parties hereby submit themselves to the exclusive jurisdiction of the Scottish Courts.
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